
 
ATTORNEYS AT LAW 

The Wilenchik & Bartness Building 
2810 North Third Street  Phoenix Arizona  85004 

 
Telephone:  602-606-2810     Facsimile:  602-606-2811 

____________________________________________________ 
wb-law.com 

Founded in 1991 
 

New York City  |  Phoenix  |  Houston 

John “Jack” D. Wilenchik 
 

jackw@wb-law.com  
 

 
February 23, 2015 

 
 
VIA CERTIFIED MAIL 
 
Clerk of the City of Tempe 
31 E. Fifth Street, 2nd Floor 
Tempe, AZ  85281 
 

 

VIA REGULAR MAIL 
 
Judith R. Baumann 
City Attorney of Tempe 
P. O. Box 5002  
Tempe, AZ 85280 
 

 

Re: A.R.S. § 12-1103 Request for Quit Claim Deed; 320 W. 1st Street 
 
To the Clerk of the City of Tempe, and Judith Baumann, Tempe City Attorney: 
 
 This firm represents Steven and Virginia Sussex (the “Sussexes”). I am writing this 
letter with regard to the “Ramón Gonzáles/Jesús Martínez House,”1 as well as its 
surrounding property/curtilage located at 320 W. 1st St., Tempe (the “Property,” which is 
more fully described by Exhibit “A” to the attached quitclaim deed). The Sussexes and 
their ancestors have adversely possessed the Property for one hundred twenty-three (123) 
years. This letter serves as a formal request pursuant to Ariz. Rev. Stats. (“A.R.S.”) § 12-
1103 that the City of Tempe execute a quitclaim deed conveying the Property to the 
Sussexes.2  

 
 The Sussex family has been in actual, open, notorious, hostile, exclusive, 
continuous and uninterrupted possession of the Property under claim of right since 1892.3 
In fact, the Sussex family has occupied the Property for longer than any family has 
occupied any home in the entire Valley. This period of 123 years far exceeds the statutory 
requirement of ten years that is set by A.R.S. § 12-526.  
 
                                                 
1 The house, built in 1882, is listed in the National Register of Historic Places, Reference Number 
84000708. Please see Exhibit “A,” hereto. 
2 Pursuant to statute, a quitclaim deed and check for five dollars “for execution and delivery of the deed” 
are attached hereto. 
3 See page 5 of Exhibit “B,” report by Tempe Historical Museum historian Scott Solliday. 
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A brief history of the Property 
 
Steven Sussex’s great-grandfather, Jesús Martínez, purchased the Property from 

Ramón Gonzáles in 1892, and lived there with his wife Rosario and their three children 
until his death in 1907.4 As was common practice at that time, the deed of purchase was 
not recorded with the (territorial) county recorder.5 Steven Sussex’s grandmother (and 
Rosario’s daughter), Belén (Martínez) Sussex, grew up in the home on the Property, and 
lived there until her passing in 1967.6 Upon her death, Belén Sussex transferred the 
Property to her grandson, Steven Sussex. Since 1967, Mr. Sussex (who is now 73 years 
old) and his family have openly, continuously, exclusively and adversely used and claimed 
ownership of the Property. During the 1980’s, Mr. Sussex ran a painting business called 
“S & S Painting” out of the house on the Property.7 He has continued to openly store items 
on the property, and various members of his family have continued to live in the home. (A 
series of aerial photographs since 1949, reflecting open and continuous use of the property 
for at least sixty-six years, is attached as Exhibit “G” hereto.) 

 
 The Property was originally claimed by the State of Arizona, but as part of a broader 
conveyance of land alongside the railroad to the Union Pacific Railroad Company 
(“UPRC”), the State executed a quitclaim deed including the Property to the UPRC on 
December 18th, 2002 (which was recorded on December 27th, 2002)8. On December 23rd, 
2002, the Union Pacific Railroad executed and recorded a deed quitclaiming the Property 
(again, as part of a broader conveyance of land alongside the railroad) to the City of 
Tempe.9 It has been 12 years just since the City acquired title, which is beyond the 10-year 
period for averse possession that is set forth in A.R.S. § 12-526. 
 

Because the City of Tempe has never used the Property for any public purpose—in 
fact, it has never used the Property at all—it holds title in a proprietary capacity, and is 
subject to adverse possession. The period of time required for adverse possession is in fact 
treated as a “statute of limitations” under the law, which runs against any person who 
wishes to “recover” property from the adverse possessor. See A.R.S. § 12-526 (stating that 
a person “shall commence” a cause of action for “recovery” of lands within ten years after 
the cause of action accrues). The State of Arizona is generally exempt from this “statute of 
limitations,” per A.R.S. § 12-510; and therefore adverse possession does not apply against 

                                                 
4 See page 5 of Exhibit “B,” first full paragraph.  
5 See page 4 of Exhibit “B,” second paragraph, third and fourth sentences. 
6 See Exhibit “B,” page 5, footnote 16.  
7 See Exhibits “A” and “C.” 
8 Exhibit “D” hereto, Maricopa County recording number 20021402981. 
9 Exhibit “E” hereto, Maricopa County recording number 20021402983. 
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the State of Arizona. However, while A.R.S. § 12-510 protects the State of Arizona from 
adverse possession, it does not protect a municipal corporation that holds title in a 
proprietary, as opposed to a “sovereign” capacity. Reeves v. City of Phoenix, 1 Ariz. App. 
157, 159, 400 P.2d 364, 366 (1965). “The overwhelming, if not the almost uncontradicted 
weight of authority, holds that Statutes of Limitation run against municipalities when they 
are engaged in proprietary activities.” Reeves, 1 Ariz. App. at 159, 400 P.2d at 366. Because 
the City has never used this piece of property, it holds the property in a proprietary capacity. 
Id.  

The Reeves case is directly applicable to this one. In Reeves, the City of Phoenix 
brought a forcible detainer action against the defendants (Reeves) twelve years after the 
defendants had occupied city-owned land, which was well beyond the two-year statute of 
limitations for forcible detainer. The Court found that while “municipalities are immune 
from the bar of limitations when acting in a governmental capacity as agents of the State 
in matters of state-wide concern”—like taxation—statutes of limitation apply when they 
are “acting in [a] proprietary capacity.” Id., 1 Ariz. App. at 159, 400 P.2d at 366; see also 
Pima Cnty. v. State, 174 Ariz. 402, 404, 850 P.2d 115, 117 (Ct. App. 1992). The Court 
found that because the land was “vacant” and “never dedicated to any public use,” the 
municipality held the land in a proprietary capacity and was therefore subject to the statute 
of limitations. Id. 

The City of Tempe has never dedicated the Property at issue to any public use, and 
it has never used the Property at all. It therefore holds title in a proprietary capacity, and is 
subject to the statute of limitations set forth in A.R.S. § 12-526—in other words, a claim 
for adverse possession. 

As you may be aware, in 2002 the State of Arizona made a demand on the Sussexes 
to forfeit the Sussexes’ rights to a strip of State land to the immediate west of the Property, 
which has been platted as “Lot 1E”; and in 2005, the State filed a lawsuit against them for 
quiet title and trespass, in which the State sought over $494,379 in damages (accusing them 
of trespassing for over 120 years).10 In response, the Sussexes defended themselves by 
arguing laches – since they could not argue adverse possession or the statute of limitations, 
per A.R.S. § 12-510, which grants the State of Arizona immunity from adverse possession 
and certain statutes of limitation. The State ultimately prevailed on its claim to quiet title 
to Lot 1E (on the grounds that because the Lot is constitutionally-protected State “school 
trust”11 land, the State has absolute immunity from both laches and adverse possession. See 

                                                 
10 Maricopa County Superior Court case no. CV2005-006521. 
11 For an explanation of the unique status and history of “school trust” lands, see Lassen v. Arizona ex rel. 
Arizona Highway Dept.,  385 U.S. 458, 462 (1967). 
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State, ex rel. Baier v. Sussex, No. 1 CA-CV 13-0009, 2014 WL 1056925, at *5 (Ariz. Ct. 
App. Mar. 18, 2014), review denied (Dec. 2, 2014)). Finally, the State took its claim for 
over $494,379 in damages for trespass through a three-day jury trial, at the end of which 
the jury refused to award any more than nominal damages of $1,500. Further, the Court 
denied the State’s request for substantial attorney’s fees and costs in its entirety,12 on the 
basis that the case “presented a novel legal issue,” and that the State “obtain[ed] a verdict 
that was less than three tenths of one percent of the relief requested.”13  

The Property at issue here is of course not Arizona State land, much less 
constitutionally-protected “school trust” land—and so legally, the difference between the 
State’s claim to title in that case, and the City’s claim here, is like the difference between 
night and day. But the broader lesson to be learned from the State’s lawsuit is that the State 
chose to waste hundreds of thousands of dollars of taxpayer money on attorney’s fees over 
the course of nine years, only to get a narrow strip of vacant land (that is worthless without 
this one),14 and a whole lot of bad press. The City can head off a decade of bad headlines, 
and hundreds of thousands of dollars in legal expenses, by making the right decision, right 
now—and by quitclaiming title to the Sussexes. The City should wisely choose to avoid 
entering into its own kind of “land war in Asia” – which it will lose. 

With that said, the Sussexes have deep roots in the City of Tempe, and they love 
the City dearly. The home on this Property, along with the Carl Hayden home (formerly 
Monti’s La Casa Vieja) a block east of it, are two of the oldest three homes left standing in 
Tempe,15 in what is thought to be the oldest neighborhood in the entire Valley (making the 
Sussex home likely one of the three oldest homes in the Valley).16 The Sussexes fervently 
hope that the City of Tempe – unlike the State of Arizona – will show compassion and 
respect for the history of the City, and that the City will work cooperatively with the 
Sussexes to help set right a “123-year-old” wrong. 

 

 

                                                 
12 The State’s total fees and costs over 9 years far exceeded the $70,552.00 in attorney’s fees and costs that 
it claimed to have incurred just with respect to its trespass claims—no doubt by at least three or four times. 
13 See Minute Entry denying attorneys’ fees, attached as Exhibit “F” hereto. 
14 A highly-qualified commercial appraiser, Dennis I. Lopez, MAI, SRA, of Dennis L. Lopez & Associates, 
LLC, testified that the State’s lot is essentially useless without this one.  
15 Exhibit “A,” page 2.  
16 Exhibit “B,” page 1. 







 

 
 
 

A PORTION OF THE NORTHEAST QUARTER OF SECTION 16, TOWNSHIP 1 
NORTH, RANGE 4 EAST, OF THE GILA AND SALT RIVER MERIDIAN, 
MARICOPA COUNTY, ARIZONA, DESCRIBED AS FOLLOWS: 

COMMENCING AT THE EAST QUARTER CORNER OF SAID SECTION 16, FROM 
WHICH THE CENTER OF SAID SECTION 16, BEARS S89°28 27 W, A 
DISTANCE OF 2674.61 FEET; 

THENCE N00°16 40 W ALONG THE EAST LINE OF THE NORTHEAST QUARTER 
OF SAID SECTION 16, A DISTANCE OF 168.94 FEET TO THE NORTH LINE 
OF FIRST STREET; 

THENCE S89°45 15 W ALONG SAID NORTH LINE, A DISTANCE OF 35.00 
FEET TO THE POINT OF BEGINNING; 

THENCE NORTHERLY, PARALLEL WITH AND 35.00 FEET WEST OF THE 
CENTERLINE OF THE UNION PACIFIC RAILROAD TRACKS, TO THE EASTERLY 
EXTENSION OF THE NORTH LINE OF LOT 1E, STATE PLAT NO. 12 AMENDED, 
ACCORDING TO BOOK 69 OF MAPS, PAGE 38, RECORDS OF MARICOPA 
COUNTY, ARIZONA; 

THENCE S78°24’22”W ALONG SAID EASTERLY EXTENSION, A DISTANCE OF 
63 FEET, MORE OR LESS, TO THE NORTHEAST CORNER OF SAID LOT 1E; 

THENCE S04°44’50”E ALONG THE EAST LINE OF SAID LOT 1E, A DISTANCE 
OF 90.17 FEET; 

THENCE S02°13’50”E ALONG SAID EAST LINE, A DISTANCE OF 158.90 
FEET; 

THENCE S00°16’40”E ALONG SAID EAST LINE, A DISTANCE OF 213.05 
FEET TO THE NORTH LINE OF FIRST STREET; 

THENCE N89°45’15”E ALONG SAID NORTH LINE, A DISTANCE OF 65.00 
FEET TO THE POINT OF BEGINNING. 



PROPERTY DIAGRAMS

2012 Survey, with Property
outlined in red

Aerial Photograph, with
Property outlined in orange
(and adjacent property
outlined in red)





SUBJECT PROPERTY OUTLINED IN ORANGE
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EXHIBIT C 
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EXHIBIT F 



Michael K. Jeanes, Clerk of Court
*** Electronically Filed ***

11/19/2012 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CV 2005-006521 11/16/2012

Docket Code 019 Form V000A Page 1

CLERK OF THE COURT
HON. JOHN REA K. Gilmet

Deputy

ARIZONA STATE, et al. MONIQUE K COADY

v.

STEPHEN SUSSEX, et al. GREGORY A ROBINSON

RULING

The State of Arizona has moved for an award of attorneys’ fees on its quiet title claim 
in the amount of $70,552. Defendants oppose the request. The State complied with all statutory 
requirements for an award of fees under ARS 12-1103(B). It is clear, though, that an award of 
fees under ARS 12-1103(B) is discretionary with the Court as to both the award of fee and the 
amount of fees awarded. See, McNeil v. Attaway, 84 Ariz. 103, 118 (1960); Scottsdale Memorial 
v. Clark, 164 Ariz. 211 (App. 1990). The Court should consider all factor relevant to an award 
of fees under 12-341.01.

THE COURT FINDS that several of the Associated Indemnity v. Warner factors
predominate against an award of fees in this case. The quiet title issues presented novel 
legal issues. An award of fees against Stephen Sussex would cause an extreme hardship. 
Significantly, the State did not prevail on all relief sought. The quiet title issues cannot be 
segregated from the trespass issues, as the Court of Appeals pointed out in dismissing the appeal 
on the quiet title ruling. The State insisted on prosecuting the trespass case and after a four day 
trial succeeded in obtaining a verdict that was less than three tenths of one percent of the relief 
requested.

IT IS ORDERED The State’s motion for attorney’s fees is denied.



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2005-006521 11/16/2012

Docket Code 019 Form V000A Page 2

ALERT:  The Arizona Supreme Court Administrative Order 2011-140 directs the Clerk's 
Office not to accept paper filings from attorneys in civil cases.  Civil cases must still be initiated 
on paper; however, subsequent documents must be eFiled through AZTurboCourt unless an 
exception defined in the Administrative Order applies.
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GOOGLE EARTH AERIAL IMAGERY

2004 – 2014

















MARICOPA COUNTY FLOOD DISTRICT
AERIAL PHOTOGRAPHY

1949 – 2012

(With the subject property marked as APN 124 24
171(A), and the adjacent parcel outlined and marked as

APN 124 24 003)


















